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In re Application of 
OHTSUKI et al 
Application No. 09/975,1 14 
Filed: October 11, 2001 
Attorney Docket No. A34699 



DECISION ON PETITION 



This is a decision on the petition under 37 C.F.R. § 1.181, filed September 15, 2003, to withdraw 
the holding of abandonment of the above-identified application. 

The petition is DISMISSED . 

Tliis application was held abandoned for failure to respond to the non-final Office action within 
the shortened statutory period of three months fi-om the mailing date of December 18, 2002 The 
apphcation became abandoned on March 1 8, 2002 by operation of law. 

Petitioner states that the non-fmal Office action was never received by applicant's representative 
and attests to the fact that a search of the file jacket and docket records indicates that the non- 
final Office action was not received. The petition is accompanied by a copy of the docket record 
for March 18, 2003 and June 18, 2003, the three and six month dates from the non-final Office 
action mailing date. 

Pursuant to M.P.E.P. §71 1.03(c), it is the petitioner's burden to demonstrate that the non-final 
Office action was not m fact received at the correspondence address of record at the time it was 
mailed. The showing required to estabUsh the failure to receive an Office action must include a 
statement &om the practitioner stating that the Office action was not received by the practitioner 
and attestmg to the fact that a search of the file jacket and docket records indicates that the Office 
action was not received. A copy of the docket record where the non-received Office action 
would have been received had it been received and docketed must be attached to and referenced 
m the practitioner's statement. See "Withdrawing the Holding of Abandonment When Office 
Actions Are Not Received" 1 156 Official Gazette 53 (November 16 1993) and M P E P 

§71 1.03(C). ^ um.r.E,.r. 




Docketed 




V 



Application No. 09/975,* l4 



On Petition 



The docket record for March 18, 2003 and June 18, 2003 needs further explanation. Petitioner 
has not stated that the docket records for March 18, 2003 and June 18, 2003 are where the non- 
received Office action would have been entered had it been received and docketed. 

The requirement that a copy of the docket record where the non-received Office action would 
have been entered had it been received and docketed be submitted and referenced in petitioner's 
statement as set forth in M.P.E.P. § 71 1 .03(c) does not appear to be compUed with. 

Any request for reconsideration of this decision must be submitted within TWO (2) MONTHS 
from the mail date of this decision. 



Questions regarding this decision should be directed to Jose' G. Dees at (703) 308-4628, 
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On September 3, 2003, Attorneys for Applicant received a Notice of Abandonment for 
the failure to file a response to an Office Action dated December 18, 2002. A true and correct 
copy of the Notice of Abandonment is attached hereto. 

Applicant's attorneys of record, Baker Botts LLP, however, never received a copy of the 
Office Action, and as such, could not reply to it. A search of the file jacket and docket records 
indicates that the Office communication was not received. 
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In accordance with M.P.E.P. § 71 1.03(c) "Petition to withdraw holding of abandonment 
based on failure to receive office action," Applicant submits it never received the Office Action 
that was mailed on December 18, 2002 and therefore cannot respond to it. 

Applicant's attorney sent a status letter to the Patent Office on July 9, 2003, stating that 
"our periodic docket check indicates that to date we have not received an Office Action in the 
above-referenced application." The stamp of the Patent Office Mailroom was dated July 14, 
2003 on the retum postcard. 

A copy of the docket record for Paul Ragusa, the attorney of record in the instant 
application, for March 18, 2003 and June 18, 2003, the three and six month dates from the Office 
Action mailing date is enclosed herewith. The docket record shows no entry for the above- 
referenced application. 

Applicant's attorney filed a petition to withdraw the holding of abandonment based on 
the aforementioned facts. The Patent Office dismissed the petition on January 7, 2004 because 
the docket record needed further explanation. Applicant now offers further explanation and 
respectfully requests reconsideration of the petition. 

The docket record enclosed (previously and herewith), shows the files with actions due 
on March 18, 2003 and June 18, 2003 for Paul Ragusa, the attomey of record in the instant 
application. Thus, if the Office Action were received and docketed by Baker Botts LLP, the 
docket records for March 18, 2003 and June 18, 2003 are where the non-received Offic Action 
would have been entered. 

Applicant requests the holding of Abandonment of the application be withdrawn and a 
copy of the Office Action, redated to the mailing date of the Patent Office's response to this 
communication, to be resent. 

-2- 
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Applicant does not believe that any fee is required in connection with the submission of 

this document. However, should any additional fee be required, or if any overpayment has been 

made, the Commissioner is hereby authorized to charge any fees, or credit or any overpayments 

made, to Deposit Account 02-4377. 

Respectfully submitted, 
BAKER BOTTS L.L.P. 

By: _C/A^^^ 

Paul A. R^s'a TT 
Patent Office Reg. No. 3^,587 

Attorneys for Applicants 
Eric J. Faragi 

Patent Office Reg. No. 51,259 
Agent for Applicants 

30 Rockefeller Plaza 

New York, NY 10012-4458 ~ 

212-408-2500 
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